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DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
34  CFR  Part  100 

Nondiscrimination  Under  Programs  Receiving  Federal  Assistance  Through  the 
Department  of  Education,  Effectuation  of  Title  VI  of  the  Civil  Rights  Act  of 
1964. 

AGENCY:  Department  of  Education 
ACTION:  Proposed  Rules 

SUMMARY:  The  Secretary  of  Education  proposes  rules  to  implement  provi¬ 
sions  of  Title  VI  of  the  Civil  Rights  Act  of  1964  to  prevent  national  origin 
discrimination  in  elementary  and  secondary  education.  The  proposed  rules 
prohibit  recipients  of  federal  financial  assistance  from  denying  equality  of 
access  to  any  student  because  of  that  student's  limited  proficiency  in  English. 

DATES:  Public  hearings  will  be  held  during  September,  1980.  Comments  must 
be  received  on  or  before  October  6,  1980. 

ADDRESSES:  Comments  should  be  addressed  to  Mr.  Antonio  3.  Califa,  Office 
for  Civil  Rights,  Department  of  Education,  Post  Office  Box  8240,  Washington, 
D.C.  20024. 

Public  hearings  will  be  held  in  six  cities: 

Chicago,  Illinois 
Denver,  Colorado 
New  York,  New  York 
New  Orleans,  Louisiana 
San  Antonio,  Texas 
San  Francisco,  California 

The  address,  date,  and  time  of  each  meeting  will  be  anounced  in  a  separate 
FEDERAL  REGISTER  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr.  David  Leeman,  Office  for 
Civil  Rights,  Department  of  Education.  Telephone:  (202)  472-4422. 


SUPPLEMENTARY  INFORMATION: 

Problems  of  Students  with  Limited  English  Proficiency 

In  these  proposed  rules,  the  Education  Department  addresses  one  of  the 
most  serious  barriers  to  equal  opportunity  in  education.  It  proposes  standards 
for  teaching  students  whose  primary  language  is  not  English  and  who  have 
limited  proficiency  in  English. 
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The  number  of  these  students  is  large  and  growing.  Estimates  by  the 
National  Institute  of  Education  and  the  National  Center  for  Educational 
Statistics  place  the  number  of  limited-English-proficient  school-age  children 
at  over  three  and  a  half  million.  The  overwhelming  majority  of  these  children 
were  born  in  this  country.  Of  all  the  limited-English-proficient  children  in  this 
country,  the  largest  group  is  Hispanic.  The  second  largest  group  speaks  Asian 
languages  such  as  Chinese,  Korean,  Vietnamese,  and  Cambodian. 

Students  who  do  not  use  English  well  enough  to  participate  effectively  in 
classes  where  the  language  of  instruction  is  English  often  face  difficulties 
obtaining  an  appropriate  education.  These  limited-English-proficient  students 
face  two  main  problems.  First,  they  must  be  taught  English.  Second,  while 
they  are  learning  English,  they  must  have  the  opportunity  to  keep  pace  with 
their  English-speaking  classmates  who  are  learning  other  subjects. 
Educational  practices  that  do  not  address  these  problems  impose  substantial 
and  unnecessary  burdens  on  these  students. 

In  the  past,  too  many  schools  have  failed  to  meet  the  needs  of  limited- 
English-proficient  students.  Students  who  rely  on  a  language  other  than 
English  drop  out  of  school  at  a  much  higher  rate  than  that  of  members  of  their 
own  ethnic,  racial,  or  socio-economic  group  who  speak  English.  For  Hispanic 
students  who  primarily  speak  Spanish,  this  drop-out  rate  is  more  than  three 
times  higher  than  that  of  Hispanic  students  who  primarily  speak  English. 


Applicable  Laws,  Current  Regulations,  and  Policy 

Past  educational  practices  resulted  in  denying  many  limited-English- 
proficient  students  the  equal  educational  opportunities  to  which  they  are 
legally  entitled.  Title  VI  of  the  Civil  Rights  Act  of  1964  enacts  a  broad 
prohibition  against  discrimination  in  federally  funded  programs.  The  statute 
reads,  in  part: 

"No  person  in  the  United  States  shall,  on  the  ground  of 
race,  color,  or  national  origin,  be  excluded  from 
participation  in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any  program  or 
activity  receiving  Federal  financial  assistance."  (42 
U.S.C.  2000d) 

Rulemaking  authority  is  expressly  given  to  agencies  with  the  responsibility  to 
enforce  Title  VI: 

"Each  Federal  department  and  agency...empowered  to 
extend  Federal  financial  assistance...is  authorized  and 
directed  to  effectuate  the  provisions  of  section  2000d  of 
this  title...by  issuing  rules,  regulations,  or  orders  of 
general  applicability  which  shall  be  consistent  with 
achievement  of  the  objectives  of  the  statute  authorizing 
the  financial  assistance....”  (42  U.S.C.  2000d-l) 
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Shortly  after  Title  VI  became  law,  the  Department  of  Health,  Education 
and  Welfare  promulgated  regulations  implementing  Title  VI  (45  CFR  Part  80, 
republished  as  34  CFR  Part  100).  The  regulations  were  primarily  directed 
toward  the  elimination  of  segregation.  Among  other  things,  the  regulations 
prohibited  practices  by  recipients  that  — 

-  Resulted  in  services,  financial  aid,  or  other  benefits  that  were  different 
or  provided  in  a  different  manner  to  minority  and  non-minority  people; 

-  Restricted  an  individual's  enjoyment  of  an  advantage  or  privilege  enjoyed 
by  others  on  the  basis  of  race,  color,  or  national  origin;  or  denied  an 
individual  the  right  to  participate  in  Federally  assisted  programs  because 
of  race,  color,  or  national  origin;  or 

-  Had  the  effect  of  defeating  or  substantially  impairing  the  objectives  of 
Federally  assisted  programs  with  respect  to  persons  of  a  particular  race, 
color,  or  national  origin. 

Title  VI  and  its  implementing  regulations  were  interpreted  by  the  Department 
of  Health,  Education  and  Welfare  to  prohibit  the  denial  of  access  to  education 
programs  because  of  a  student's  limited  English  proficiency.  This 
interpretation  was  publicized  through  a  guideline,  the  May  25,  1970 
Memorandum  (35  Fed.  Reg.  11595).  The  United  States  Supreme  Court,  in  Lau 
v.  Nichols,  414  U.S.  563  (1974),  unanimously  upheld  this  guideline  as  an 
appropriate  and  permissible  interpretation  of  Title  VI. 

The  Lau  decision  involved  approximately  3,000  limited-English-proficient 
Chinese  students  enrolled  in  the  San  Francisco  public  schools  who  were 
required  to  attend  classes  taught  exclusively  through  English.  The  opinion  of 
the  Court  noted  that  the  Title  VI  regulations  promulgated  by  the  Department 
of  Health,  Education  and  Welfare  prohibited  conduct  which  had  a  discrimina¬ 
tory  effect  as  well  as  conduct  which  was  intentionally  discriminatory. 

The  Court  reasoned  that  exclusion  based  upon  a  characteristic  unique  to  a 
national-origin  minority  group  had  the  same  effect  as  an  intentional  scheme  to 
exclude  such  a  group  from  a  realistic  chance  to  obtain  an  education.  In  part, 
the  opinion  stated: 

"there  is  no  equality  of  treatment  merely  by  providing 
students  with  the  same  facilities,  textbooks,  teachers, 
and  curriculum,  for  students  who  do  not  understand 
English  are  effectively  foreclosed  from  any  meaningful 
education."  (Lau,  supra,  at  p.  566). 

The  Lau  decision  did  not  prescribe  the  steps  which  a  school  district  must  take 
to  accommodate  students  whose  English  is  limited.  The  Court  stated: 

'Teaching  English  to  the  students  of  Chinese  ancestry 
who  do  not  speak  the  language  is  one  choice.  Giving 
instruction  to  this  group  in  Chinese  is  another.  There 
may  be  others."  (Lau,  supra,  at  p.  565). 
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After  the  Court's  decision  was  rendered,  the  Department  of  Health, 
Education  and  Welfare  asked  experts  for  advice  on  assisting  limited-English- 
proficient  students.  The  result  was  a  policy  document,  made  available  in  the 
summer  of  1975,  entitled  Task  Force  Findings  Specifying  Remedies  Available 
for  Eliminating  Past  Educational  Practices  Ruled  Unlawful  Under  Lau 
v.  Nichols.  The  document  was  not  published  in  the  FEDERAL  REGISTER,  but 
was  distributed  widely  to  school  officials  and  to  the  general  public.  This 
document  became  known  as  the  Lau  Remedies. 

The  document  was  originally  developed  to  guide  the  Department's  Office 
for  Civil  Rights  in  evaluating  plans  to  eliminate  Title  VI  violations  resulting 
from  the  exclusion  of  students  whose  English  is  limited.  A  plan  that  met  the 
criteria  established  in  the  document  was  automatically  accepted.  In  applying 
the  Lau  Remedies,  Department  officials  adopted  the  following  policies: 

-  Schools  were  required  to  provide  instruction  for  elementary  students 
through  their  strongest  language  until  the  students  were  able  to  partici¬ 
pate  effectively  in  a  classroom  where  instruction  was  given  exclusively 
through  English.  • 

-  Schools  were  required  to  provide  effective  instruction  in  English  as  a 
second  language  to  all  students  for  whom  English  was  not  the  strongest 
language. 

-  Districts  were  permitted  to  rely  exclusively  on  English-as-a-second- 
language  instruction  only  if  they  could  demonstrate  that  their  program 
was  as  effective  as  the  types  of  programs  described  by  the  Lau 
Remedies. 

In  addition  to  Title  VI,  other  statutes  have  been  enacted  to  encourage 
special  help  for  students  with  a  primary  language  other  than  English.  Although 
it  is  not  administered  by  the  Education  Department,  the  Equal  Educational 
Opportunity  Act  of  1974  requires  that  public  educational  agencies  take  steps  to 
overcome  language  barriers  impeding  equal  participation  in  school  programs. 
Under  Title  VII  of  the  Elementary  and  Secondary  Education  Act  of  1965,  the 
Education  Department  administers  a  $167  million  program  of  grants  and 
contracts  to  support  bilingual  education.  Several  states,  including  California, 
Texas,  Colorado,  and  Massachusetts,  have  also  enacted  laws  requiring  bilingual 
education  programs.  These  statutes,  which  also  provide  State  funds  for 
bilingual  education,  vary  widely  in  the  nature  of  the  services  they  require  and 
in  the  populations  they  serve. 


The  Proposed  Rules 

The  procedures  required  by  the  proposed  rules  fall  into  four  broad 
categories.  Recipients  must  first  identify  each  student's  primary  language. 
After  students  with  a  primary  language  other  than  English  have  been  identi¬ 
fied,  their  skills  in  English  and  their  primary  language  must  be  assessed. 
Depending  on  the  results  of  the  assessment,  different  students  are  entitled  to 
different  types  of  services.  Finally,  the  recipient  must  reassess  students  to 
determine  when  services  may  be  ended.  These  stages  are  discussed  below  and 
summarized  in  Figure  1  —  Summary  of  Requirements  in  the  Proposed  Rules. 
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1.  Identification.  The  proposed  rules  require  a  recipient  to  use  interviews 
or  questionnaires  to  identify  the  primary  language  of  its  students.  For  a 
student  below  the  ninth  grade,  the  interview  or  questionnaire  must  be  directed 
to  the  student’s  parent  or  guardian.  If  the  student's  primary  language  cannot 
be  identified,  the  student  is  assumed  to  have  a  primary  language  other  than 
English  and  must  be  assessed. 

2.  Assessment.  All  students  identified  as  having  a  primary  language  other 
than  English  must  be  assessed.  Assessment  of  the  student  takes  place  in  two 
stages.  In  the  first  stage,  the  recipient  must  test  the  student’s  proficiency  in 
English  to  determine  whether  the  student  is  eligible  for  any  services.  Only 
limited-English-proficient  students  are  eligible  for  services.  In  the  second 
stage,  the  recipient  must  test  all  limited-English-proficient  students  to 
determine  whether  the  student  is  stronger  in  English,  stronger  in  the  primary 
language,  or  comparably  limited  in  both  languages.  The  student's  relative 
language  proficiency  is  used  to  determine  instructional  placement. 

(a)  Assessing  English  proficiency:  Eligibility.  Recipients  have  substan¬ 
tial  latitude  in  choosing  a  measure  of  English  proficiency.  They  may  use  a  test 
of  oraL  language  proficiency  or,  in  grades  two  and  above,  a  test  of  reading 
comprehension  achievement.  A  student  is  defined  as  limited-English-profi¬ 
cient  if  the  student's  test  score  falls  below  the  40th  percentile  of  a  relevant 
comparison  group.  The  recipient  may  choose  a  comparison  group  from  three 
different  populations:  students  in  the  same  grade  nationally;  students  in  the 
same  grade  state-wide;  or  nonminority  students  in  the  same  grade  locally.  The 
recipient  may  decide  which  comparison  group  to  use. 

The  standard  for  defining  limited  English  proficiency  is  set  fairly  high  —the 
40th  percentile  —  to  include  all  students  who  might  need  special  services. 
After  a  significant  period  of  receiving  services,  however,  students  may  be 
reassessed  under  a  lower  standard. 

(b)  Assessing  relative  language  proficiency:  Placement.  An  assessment 
of  relative  language  proficiency  should  determine  the  language  in  which  a 
student  is  best  able  to  function.  The  assessment  procedure  must  measure 
proficiency  in  each  language,  independently  and  in  a  way  that  allows  a 
comparison  of  the  results.  If  no  such  measure  is  available,  the  proposed  rules 
permit  recipients  to  use  structured  interviews  or  other  objective  procedures. 

The  relative  proficiency  measure  will  yield  three  categories  of  students  — 
those  who  are  clearly  stronger  in  their  primary  language  than  in  English,  those 
who  are  clearly  superior  in  English,  and  those  who  are  comparably  limited  in 
both  languages.  These  categories  will  in  turn  determine  the  kinds  of  services 
that  must  be  provided  to  the  student. 

3.  Services. 

(a)  Equal  access.  Limited-English-proficient  students  who  are  clearly 
English-superior  need  not  be  given  specially  tailored  services.  These  students 
primarily  rely  on  English.  It  is  their  strongest  language.  The  type  of  help  they 
may  need  in  improving  their  English  skills  is  similar  to  that  needed  by 
monolingual  speakers  of  English  who  have  relatively  weak  language  skills.  The 
proposed  rules,  therefore,  simply  mandate  that  English-superior  students  have 
the  same  access  to  compensatory  help  as  other  students. 
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(b)  Improving  English  skills.  The  remaining  students  —  those  who  are 
comparably  limited  and  those  who  are  clearly  primary-language-superior  — 
must  receive  instruction  designed  to  develop  full  proficiency  in  English. 
Because  English  is  generally  used  in  schools  throughout  the  country,  English 
skills  are  essential  to  participation  in  educational  programs  and  activities. 

(c)  Instruction  through  both  languages.  Because  students  with  weak 
English  skills  may  fall  permanently  behind  in  other  required  subjects  while 
they  are  learning  English,  the  proposed  rules  require  that  primary-language- 
superior  students  receive  instruction  through  both  languages  in  required 
subjects  while  the  students  are  learning  English.  Instruction  in  English  may  be 
increased  as  the  student's  command  of  the  English  language  increases. 

Two  alternatives  are  presented  in  the  text  of  the  proposed  rules  to 
stimulate  comment  on  whether  comparably  limited  students  should  also 
receive  this  instruction.  These  alternatives  are  presented  because  experts 
disagree  about  which  placement  is  best  for  comparably  limited  students.  Some 
educators  argue  strongly  that  students  who  are  comparably  limited  in  two 
languages  will  have  a  difficult  time  in  a  monolingual,  English-speaking  class. 
They  also  argue  that  the  skills  that  limited-English-proficient  students  possess 
in  their  own  language  are  not  necessarily  the  same  as  those  possessed  in 
English.  For  example,  vocabulary  or  grammar  skills  may  be  different  in  each 
language.  Others  object  to  this  assumption  and  argue  that  these  students  will 
do  better  in  the  long  run  if  their  English  skills  are  sharpened  by  instruction 
offered  exclusively  through  English. 

Once  a  student  is  placed  in  bilingual  instruction,  the  proposed  rules  do  not 
specify  any  particular  pedagogical  method,  other  than  the  use  of  both 
languages.  However,  the  proposed  rules  would  require  that  these  classes  be 
similar  to  those  offered  exclusively  through  English  in  size,  content,  quality, 
objectives,  and  instructional  materials.  They  would  further  require  that 
teachers  providing  bilingual  instruction  meet  certain  minimum  standards.  The 
proposed  rules  also  include  specific  provisions  to  ensure  that  bilingual  instruc¬ 
tion  is  not  used  as  a  pretext  for  racial  and  ethnic  isolation. 

(d)  Modifying  required  services.  The  proposed  rules  permit  a  modification 
of  the  bilingual  instruction  requirements  where  these  requirements  would  be 
particularly  burdensome.  A  recipient  need  not  always  provide  qualified 
bilingual  education  teachers  for  high  school  classes  because  these  classes  often 
require  considerable  specialization.  Similarly,  below  grade  nine,  when  a 
recipient  has  too  few  students  from  a  particular  language  background  to 
combine  conveniently  into  a  single  class  with  a  single  teacher,  other  methods 
of  organizing  a  bilingual  program  can  be  used,  such  as  magnet  schools, 
traveling  teachers,  aides,  parent  and  student  tutors,  and  tape  recordings. 

In  addition,  the  proposed  rules  allow  the  Secretary  to  grant  waivers  to 
recipients  who  meet  certain  requirements.  First,  recipients  faced  with 
unexpectedly  large  and  rapid  increases  in  the  number  of  limited-English- 
proficient  students  may  obtain  a  temporary  waiver.  Second,  the  Secretary 
may  grant  a  partial  waiver  allowing  recipients  to  conduct  pilot  programs 
designed  to  find  more  efficient  or  more  effective  ways  of  serving  limited- 
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English-proficient  students.  Ordinarily,  a  waiver  will  cover  only  a  portion  of 
the  schools  in  a  district.  The  proposed  rules  are  not  designed  to  freeze 
experimentation  in  a  field  of  inquiry  that  is  still  young;  rather  they  seek  to 
guarantee  that  pilot  programs  will  be  carefully  designed  and  monitored  to 
produce  successful  results.  Third,  the  proposed  rules  allow  the  Secretary  to 
grant  waivers  to  recipients  now  operating  effective  programs  that  differ  in 
one  degree  or  another  from  the  programs  required  by  the  rules.  These  waivers 
will  be  granted  only  after  a  careful  examination  of  students’  academic 
achievement,  dropout  and  attendance  rates,  and  average  age  in  grade. 

4.  Exit  criteria.  Placement  in  a  particular  program  is  not  permanent. 
Students  must  be  reassessed,  and  the  reassessment  may  show  that  they  are  no 
longer  entitled  to  certain  services. 

(a)  Instruction  to  improve  English  language  skills.  Students  need  not 
receive  instruction  to  improve  English  language  skills  if  they  are  no  longer 
limited-English-proficient.  These  services  may  cease  in  any  case  if  they  have 
been  provided  for  a  five-year  period.  After  five  years,  it  may  be  assumed  that 
additional  assistance  of  this  type  will  result  in  only  marginal  benefit  to  the 
student. 

(b)  Instruction  through  two  languages.  Students  need  not  receive  instruc¬ 
tion  through  two  languages  if  after  two  years  in  the  program  they  are 
reassessed  as  English-superior  (or  comparably  limited  in  both  languages, 
depending  on  whether  such  students  are  entitled  to  bilingual  instruction).  The 
two-year  minimum  is  designed  to  give  bilingual  instruction  an  opportunity  to 
work  before  the  student  is  transferred  out. 

Students  are  not  entitled  to  these  services  if  they  are  reassessed  and  are  no 
longei  limited-English-proficient.  In  addition,  after  two  years  in  the  program, 
the  standard  for  English  proficiency  drops  irom  the  fortieth  to  the  thirtieth 
percentile.  Combined  with  the  inclusive  entrance  standard,  the  two-year 
period  gives  a  large  number  of  students  access  to  a  meaningful  period  of 
bilingual  instruction.  However,  the  rationale  for  the  inclusive  entrance 
standard  (ensuring  that  required  services  are  available  to  every  student  who  is 
likely  to  need  them)  is  less  viable  if  the  student  is  still  on  the  border  of  English 
proficiency  after  two  years  of  required  instruction. 

5.  Other  provisions.  Recipients  may  exceed  the  requirements  of  the 
proposed  rules  by  operating  programs  which  are  designed  to  increase  profi¬ 
ciency  in  two  languages  or  which  provide  instruction  in  the  history  and  culture 
of  non-English-speaking  people.  Also,  parents  are  not  required  to  accept  the 
placement  of  their  children  in  any  of  the  programs  described  in  the  proposed 
rules,  but  may  insist  on  placement  in  the  same  program  provided  monolingual 
English  speakers.  The  rules  also  establish  recordkeeping  requirements  and 
provide  for  procedures  to  remedy  violations. 
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Figure  1 

Summary  of  Requirements  in  the  Proposed  Rules 


IDENTIFICATION 

STAGE 


All  students  with  a  primary  language 
other  than  Engjlish  must  be  identified. 


ASSESSMENT 

STAGE 
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7.  Exit  criteria  d  100.fr  1).  Are  appropriate  criteria  established  for 
determining  when  the  various  required  services  no  longer  need  to  be  provided 
to  a  particular  student?  Are  the  exit  criteria  for  bilingual  instruction 
appropriate?  Should  bilingual  instruction  automatically  terminate  after  a 
period  of  time?  If  so,  what  length  of  time  or  other  criteria  might  be 
appropriate? 

Another  approach  could  be  to  permit  teachers  to  determine  whether  a 
student  stays  in  or  leaves  a  bilingual  class  when  test  scores  or  other  objective 
indicators  fall  within  a  given  range  and  tend  to  corroborate  a  classroom 
teacher's  judgment  of  a  student's  likelihood  of  academic  success.  Is  this 
appropriate? 

The  Department  also  seeks  specific  comment  on  whether  appropriate 
criteria  have  been  set  for  discontinuing  services  to  improve  the  student's 
English  language  skills.  Should  the  criteria  be  lowered?  Raised?  Should  a 
time  limit  be  set  on  the  required  provision  of  such  services? 

8.  Definition  of  qualified  bilingual  education  personnel  &  100.33).  Are  the 
requirements  for  bilingual  education  teachers  established  by  the  proposed 
regulations  appropriate?  Are  they  set  too  high?  Too  low?  The  Secretary 
specifically  invites  comment  on  whether  such  requirements  should  be  made 
more  specific,  and,  if  so,  on  the  minimum  requirements  that  should  be 
established. 

9.  Minimum  staff  requirements  d  100.44).  Are  the  requirements  imposed 
by  the  proposed  rules  dealing  with  recruiting  and  training  of  qualified  bilingual 
staff  too  strict?  Too  lenient?  The  proposed  regulations  provide  that  a  teacher 
may  be  allowed  five  years  to  qualify  as  a  bilingual  education  teacher;  is  this 
appropriate?  The  proposed  rules  allow  a  paraprofessional  to  complete  training 
in  six  years;  is  this  appropriate? 

10.  Record-keeping  requirements  d  100.52).  Are  the  record-keeping  require¬ 
ments  of  the  proposed  rules  too  burdensome?  If  so,  how? 

11.  Technical  assistance.  The  Department  is  in  the  process  of  developing  a 
strategy  to  provide  technical  assistance  to  help  recipients  comply  with  these 
proposed  rules.  If  funds  are  available,  the  Department  may  also  provide 
technical  assistance  to  school  districts  that  need  and  desire  help  in  developing 
a  pilot  program  as  described  in  s  100.50  of  these  regulations.  The  Secretary  is 
particularly  interested  in  receiving  comments  on  the  areas  in  which  technical 
assistance  may  be  needed  and  on  the  type  of  technical  assistance  the 
Department  should  provide. 

12.  Research  assistance.  The  Secretary  recognizes  that  the  issue  of 
assessing  language  abilities,  particularly  among  language-minority  students,  is 
attracting  increasing  attention  among  reseachers,  educators,  and  the  public  in 
general.  The  Secretary  is  interested  in  comments  on  the  assessment  proce¬ 
dures  that  are  required  in  these  proposed  rules.  The  Department  has 
established  a  committee  to  analyze  the  comments  on  the  assessment  proce¬ 
dures  contained  in  these  proposed  rules. 


52062  Federal  Register  /  Vol.  45,  No.  152  /  Tuesday,  August  5,  1980  /  Proposed  Rules 


13.  Regulatory  analysis.  In  conformance  with  Executive  Order  12044,  a 
draft  analysis  of  the  cost  of  these  proposed  rules  and  of  potential  alternatives 
has  been  prepared  and  is  available  for  comment.  People  who  would  like  to 
obtain  copies  may  write  to  the  contact  person  at  the  address  shown  at  the 
beginning  of  the  preamble.  People  having  information  relating  to  the  cost  of 
bilingual  education,  particularly  those  with  experience  in  operating  these 
programs,  are  asked  to  provide  information  which  will  aid  the  Department  in 
eliminating  any  unnecessary  costs  that  might  be  caused  by  these  proposed 
rules. 

Invitation  to  Comment 

Interested  persons  are  invited  to  submit  comments  and  recommendations 
regarding  the  proposed  regulations.  Written  comments  and  recommendations 
may  be  sent  to  the  address  given  at  the  beginning  of  this  preamble.  All 
comments  received  on  or  before  October  6,  1980  will  be  considered  in  the 
development  of  the  final  regulations. 

All  comments  submitted  in  response  to  these  proposed  regulations  will  be 
available  for  public  inspection,  during  and  after  the  comment  period,  at  the 
Department  of  Education,  Room  5409,  Switzer  Building,  330  C  Street,  S.W., 
Washington,  D.C.  between  the  hours  of  8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except  Federal  holidays. 


CITATION  OF  LEGAL  AUTHORITY: 

A  citation  of  statutory  or  other  legal  authority  is  placed  in  parentheses  on 
the  line  following  each  substantive  provision  of  these  proposed  rules. 


Dated: 


29  JUL  1980 
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Part  100  Nondiscrimination  Under  Programs  Receiving  Federal  Assistance 
Through  the  Department  of  Education,  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964. 

The  Secretary  proposes  to  amend  34  CFR,  Part  100  as  follows: 

1.  Designate  current  regulations  d  100.1  -  100.13)  as'  Subpart  A  — 
Prohibited  Discrimination. 

2.  Add  a  new  Subpart  B  as  follows: 

Subpart  B  —  National  Origin  Discrimination  in  Elementary  and  Secondary 
Education 

Sec. 

100.30  What  is  the  purpose  of  this  subpart? 

100.31  To  whom  does  this  subpart  apply? 

100.32  What  is  the  effect  of  violating  this  subpart? 

100.33  What  definitions  apply  specifically  to  this  subpart? 

100.34  What  other  definitions  apply  to  this  subpart? 

100.35  How  are  students  with  a  primary  language  other  than  English 
identified? 

100.36  How  must  a  recipient  assess  students  to  determine  if  they  are  limited- 
English-proficient? 

100.37  How  does  a  recipient  assess  students'  relative  language  proficiency? 

100.38  What  standards  of  validity  and  reliability  must  assessment  procedures 
meet? 

100.39  What  services  must  be  provided  to  limited-English-proficient 
students? 

100.40  When  and  how  may  required  bilingual  instruction  be  modified? 

100.41  When  may  a  recipient  stop  providing  services  to  individual  students? 

100.42  How  often  must  a  student  receiving  required  services  be  reassessed? 

100.43  What  must  a  recipient  do  to  avoid  racial  or  ethnic  isolation? 

100.44  What  are  minimum  staff  requirements? 

100.45  Must  educational  programs  consider  the  cultural  backgrounds  of 
eligible  students? 

100.46  Is  a  parent  or  guardian  required  to  permit  his  or  her  child  to  participate? 

100.47  What  are  the  parental  notification  requirements? 

100.48  Can  additional  instruction  be  provided? 

100.49  To  what  services  are  limited-English-proficient  handicapped  students 
entitled? 

100.50  When  may  the  Secretary  waive  or  modify  the  requirements  of  this 
subpart? 

100.51  What  action  is  required  to  remedy  a  violation  of  the  requirements 
of  this  subpart? 

100.52  What  records  must  a  recipient  keep? 

100.53  What  requirements  apply  to  recipients  using  other  languages  for 
instruction? 


AUTHORITY:  Title  VI  of  the  Civil  Rights  Act  of  1964,  as  amended. 
(42  U.S.C.  2000d  et  seq.) 
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Subpart  B  —  National  Origin  Discrimination  in  Elementary  and  Secondary 
Education 

1  100.30  What  is  the  purpose  of  this  subpart? 

The  purpose  of  this  subpart  is  — 

(a)  To  ensure  that  students  will  not  be  excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to  discrimination  in  education  programs 
and  activities  because  they  have  a  primary  language  other  than  English;  and 

(b)  To  ensure  that  a  student's  limited  proficiency  in  the  English  language 
will  not  bar  the  student  from  equal  and  effective  opportunities  to  participate 
in  Federally  assisted  education  programs  and  activities. 

(42  U.S.C.  2000d  et  seq.) 

1 100.31  To  whom  does  this  subpart  apply? 

This  subpart  applies  to  all  recipients  of  Federal  financial  assistance  who 
use  this  assistance  to  aid  programs  and  activities  of  elementary  and  secondary 
education  serving  students  from  the  beginning  of  school  through  twelfth  grade. 
(42  U.S.C.  2000d  et  seq.) 

1  100.32  What  is  the  effect  of  violating  this  subpart? 

A  recipient's  failure  to  identify  students  having  a  primary  language  other 
than  English,  to  assess  their  language  skills,  to  provide  appropriate  services,  or 
to  undertake  the  other  requirements  of  this  subpart  constitutes  noncompliance 
with  Title  VI  of  the  Civil  Rights  Act  of  1964. 

(42  U.S.C.  2000d  et  seq.) 

1  100.33  What  definitions  apply  specifically  to  this  subpart? 

"Bilingual  education"  means  instruction  given  through  two  languages,  one 
of  which  is  English. 

"Bilingual  individuals"  refers  to  persons  who  are  able  to  converse  in  English 
and  in  the  appropriate  primary  language  with  considerable  proficiency  in  those 
areas  of  instruction  to  which  they  are  assigned.  This  ability  includes  the 
ability  to  speak  and  understand  both  languages  and,  where  necessary  to  the 
duties  assigned,  the  ability  to  read  both  languages.  It  neither  implies  nor 
precludes  an  extensive  vocabulary  that  might  be  necessary  to  converse  in  the 
appropriate  primary  language  with  speakers  on  complicated  matters  not 
related  to  the  duties  to  which  they  are  assigned.  However,  bilingual 
individuals  who  are  expected  to  communicate  with  parents  on  school  matters 
must  be  able  to  do  so  in  the  appropriate  primary  language. 
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"Comparably  limited  in  English  and  in  the  primary  language"  refers  to 
limited-English-proficient  students  who  are  neither  English-superior  nor 
primary-language-superior. 

"English-superior"  refers  to  limited-English-proficient  students  whose 
ability  to  speak  and  understand  English  is  clearly  superior  to  their  ability  to 
speak  and  understand  their  primary  language. 

"Guardian"  means  the  legal  guardian  or  other  person  responsible  for  the 
welfare  of  the  student. 

"Limited-English-proficient"  refers  to  students  with  a  primary  language 
other  than  English  who  have  such  difficulty  with  the  English  language  that  the 
opportunity  to  participate  effectively  in  school  may  be  denied  when  English  is 
the  exclusive  language  of  instruction. 

"Minority"  refers  to  students  — 

(a)  Who  are  ordinarily  identified  by  others,  or  who  identify  themselves,  as 
either  Black,  Hispanic,  Native  American,  or  of  Asian  origin;  or 

(b)  Who  have  a  primary  language  other  than  English.  • 

"Primary-language-superior"  refers  to  limited-English-proficient  students 
whose  ability  to  speak  and  understand  their  primary  language  is  clearly 
superior  to  their  ability  to  speak  and  understand  English. 

"Primary  language  other  than  English"  means  a  language  other  than  English 
that  is  — 

(a)  The  first  language  the  student  acquired;  or 

(b)  A  language  the  student  normally  uses. 

"Qualified  bilingual  education  teacher"  means  a  teacher  who  meets  all  of 
the  following  requirements: 

(a)  The  teacher  is  qualified  under  State  law  to  teach  the  subject  and  grade 
to  which  he  or  she  is  assigned. 

(b)  The  teacher  has  successfully  met  appropriate  standards  for  teaching  in 
more  than  one  language  and  for  teaching  English  to  speakers  of  other 
languages.  These  standards  rfray  be  established  by  the  State,  recipient,  or 
other  lawful  authority  responsible  for  establishing  such  standards. 

(c)  The  teacher  is  able  to  converse  in  English  and  in  the  appropriate 
primary  language  with  considerable  proficiency  in  those  areas  of  instruction  to 
which  he  or  she  is  assigned.  This  ability  includes  the  ability  to  speak, 
understand,  read,  and  write  both  languages.  It  neither  implies  nor  precludes  an 
extensive  vocabulary  which  might  be  necessary  to  converse  in  the  appropriate 
primary  language  on  complicated  matters  not  related  to  the  subjects  which  he 
or  she  is  required  to  teach. 
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(d)  The  teacher  is  able  to  communicate  with  parents  on  school  matters  in 
the  appropriate  primary  language. 

"Relative  language  proficiency"  refers  to  whether  the  student  is  primary- 
language-superior,  English-superior,  or  comparably  limited  in  English  and  in 
the  primary  language. 

"Required  subjects"  means  required  courses,  their  officially  approved 
alternatives,  or  other  subject  matter  which  the  recipient  expects  all  students 
to  master.  Art,  music,  and  physical  education  are  not  required  subjects  for 
purposes  of  this  subpart. 

"Small  student  population"  means  a  group  of  twenty-five  or  fewer  students 
in  a  school  — 

(a)  Who  are  entitled  to  bilingual  instruction; 

(b)  Who  are  enrolled  in  two  consecutive  grades  in  the  school; 

(c)  Who  have  a  common  primary  language  other  than  English;  and 

(d)  Whose  parents  or  guardians  have  not  elected  to  withdraw  them  from 
the  bilingual  instruction  described  in  1 100.39(c). 

(42  U.S.C.  2000d  et  seq.) 

1  100.34  What  other  definitions  apply  to  this  subpart? 

The  following  terms,  defined  in  34  CFR  100.13,  also  apply  to  this  subparts 
Department  Recipient  State 

Federal  financial  assistance  Secretary 

(42  U.S.C.  2000d  et  seq.) 

1  100.35  How  are  students  with  a  primary  language  other  than  English 
identified? 

(aXl)  A  recipient  must  identify  the  primary  language  of  each  student 
unless  it  determines  that  the  student  is  not  limited-Engiish-proficient  accord¬ 
ing  to  assessment  procedures  described  in  100.36  or  100.37. 

(2)  Students  need  not  be  identified  if  the  assessment  described  in  §  100.36 
or  100.37  indicates  that  they  are  not  entitled  to  the  services  described  in 
1 100.38(b)  or  (c). 

(b)  Subject  to  paragraph  (a)  of  this  section,  a  recipient  must  use  the 
following  identification  procedures: 
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(1)  In  kindergarten  through  eighth  grade  the  identification  must  be  made 
either  by  an  interview  of  the  student's  parent  or  guardian  or  by  a  questionnaire 
completed  by  the  parent  or  guardian.  The  interview  must  be  conducted  or  the 
questionnaire  written  in  a  language  the  parent  or  guardian  fully  understands. 
If  the  parent  or  guardian  is  unable  to  read  a  questionnaire,  or  if  a  question¬ 
naire  is  not  available  in  an  appropriate  language,  an  interview  must  be 
conducted. 

(2)  For  students  in  grades  nine  through  twelve,  a  recipient  may  — 

(i)  Use  the  identification  methods  described  in  paragraph  (b)(1)  of  this 
section;  or 

(ii)  Interview  the  student  or  have  the  student  complete  the  identification 
questionnaire. 

(3)  If  the  questionnaire  is  not  returned  and  an  interview  cannot  be 
conducted,  the  recipient  shall  make  every  reasonable  effort  to  contact  the 
parent,  guardian,  or  student  to  obtain  the  necessary  information. 

(4)  If,  within  four  weeks  of  enrollment,  the  information  required  in 
paragraph  (a)  of  this  section  cannot  be  obtained  for  a  particular  student,  the 
student  must  be  considered  unidentified.  These  students  must  be  assessed,  as 
described  ini!  100.36  and  100.37. 

(42  U.S.C.  2000d  et  seq.) 

s  100.36  How  must  a  recipient  assess  students  to  determine  if  they  are 
limited-English-proficient? 

(a)  Each  student  who  is  unidentified,  as  defined  in!  100.35(b)(4),  and  each 
student  having  a  primary  language  other  than  English,  must  be  assessed  to 
determine  whether  the  student  is  limited-English-proficient. 

(b)  A  student  is  limited-English-proficient  if  the  assessment  reveals  either 
of  the  following  circumstances: 

(1)  The  student's  ability  in  English  is  so  limited  that  the  assessment 
procedure  cannot  be  administered. 

(2)  The  student's  score,  either  on  a  test  of  proficiency  in  speaking  and 
understanding  English  or,  in  grade  two  or  above,  on  a  test  of  reading 
comprehension  achievement,  is  below  the  fortieth  percentile  of  a  relevant 
student  population.  The  recipient  may  compare  the  student  to  any  one  of  the 
following  relevant  student  populations  — 

(i)  The  recipient’s  students  (other  than  minority  students)  enrolled  in  the 
grade  to  which  students  of  the  same  age  are  ordinarily  assigned; 

(ii)  Students  enrolled  statewide  in  the  grade  to  which  students  of  the  same 
age  are  ordinarily  assigned;  or 

(iii)  Students  enrolled  nationwide  in  the  grade  to  which  students  of  the 
same  age  are  ordinarily  assigned. 
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(3X0  For  students  below  grade  two,  the  recipient  may  omit  the  tests 
otherwise  required  by  this  section,  temporarily  classify  the  student  as  limited- 
English-proficient,  and  determine  the  student's  instructional  program  after 
assessing  the  student's  relative  language  proficiency  according  to  the 
assessment  procedures  described  in  s  100.37. 

(ii)  At  or  before  the  beginning  of  grade  two,  these  students  must  be 
assessed  to  determine  whether  they  are  limited-English-proficient  using  the 
procedures  described  in  paragraph  (b)  of  this  section. 

(42  U.S.C.  2000d  et  seq.) 

1  100.37  How  does  a  recipient  assess  students'  relative  language  proficiency? 

(a)  Each  student  classified  as  limited-English-proficient  must  be  assessed 
to  determine  the  student's  relative  language  proficiency  using  an  assessment 
procedure  that  independently  measures  proficiency  both  in  English  and  in  the 
student's  primary  language  in  such  a  way  that  the  results  can  be  compared. 

(b)  If  no  such  assessment  procedure  is  available  in  the  student's  primary 
language,  recipients  may  develop  or  use  a  structured  interview  in  English  and 
in  the  student's  primary  language  or  some  other  documented  procedure. 

(42  U.S.C.  2000d  et  seq.) 

1  100.38  What  standards  of  validity  and  reliability  must  assessment  procedures 
meet? 

An  assessment  procedure  used  to  determine  a  student's  limited  English 
proficiency  or  relative  language  proficiency  must  be  one  that  would  be 
generally  regarded  by  experts  in  the  assessment  or  analysis  of  language 
proficiency  as  capable  of  ~ 

(a)  Measuring  the  language  skills  necessary  to  make  instructional  or  other 
educational  decisions  about  these  students;  and 

(b)  Producing  consistent  results. 

(42  U.S.C.  2000d  et  seq.) 

1  100.39  What  services  must  be  provided  to  limited-English-proficient 
students? 

(a)  Equal  access  to  compensatory  education.  English-superior  students 
shall  receive  equal  access  to  services  and  classes  designed  to  improve  the 
speaking,  understanding,  reading,  and  writing  of  English.  For  purposes  of  this 
paragraph,  equal  access  means  access  on  the  same  basis  as  students  who  do  not 
have  a  primary  language  other  than  English. 

(b)  Improving  English  language  skills.  Students  who  are  primary-language- 
superior  or  comparably  limited  in  English  and  the  primary  language  shall 
receive  help  designed  to  develop  full  proficiency  in  speaking,  understanding, 
reading,  and  writing  English. 
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(c)  Bilingual  instruction.-^ 


ALTERNATIVE  A 


(1)  Instruction  given  in  required  subjects  through  both  English  and  the 
primary  language  shall  be  provided  to  primary-language-superior  students. 

ALTERNATIVE B 


(1)  Instruction  given  in  required  subjects  through  both  English  and  the 
primary  language  shall  be  provided  to  primary-language-superior  students  and 
to  students  who  are  comparably  limited  in  English  and  the  primary  language. 

(2X0  Except  as  otherwise  provided  by  this  subpart,  this  instruction  must  be 
given  by  a  qualified  bilingual  teacher  and  shall  be  comparable  in  content, 
quality,  objectives,  and  instructional  materials  to  that  offered  students  whose 
primary  language  is  English. 

(ii)  The  pupil-teacher  ratio  for  classes  or  instructional  groups  taught 
bilingually  must  be  at  least  comparable  (i.e.  within  two  students  per  teacher) 
to  that  of  similar  classes  taught  through  English.  Nothing  in  this  section 
prohibits  or  requires  a  lower  pupil-teacher  ratio  for  classes  or  instructional 
groups  taught  bilingually. 

(iii)  English  may  be  introduced  as  a  means  of  instruction  commensurate 
with  the  student’s  progress  in  acquiring  skill  in  English. 

(42  U.S.C.  2000d  et  seg) 

1  100.40  When  and  how  may  required  bilingual  instruction  be  modified? 

(a)  For  small  student  populations  or  students  enrolled  in  or  above  grade 
nine,  a  recipient  may  provide  instruction  in  required  subjects  through  English 
and  the  primary  language  using  any  of  the  following  methods: 

(1)  Magnet  schools  offering  instruction  through  the  primary  language  or 
itinerant  qualified  bilingual  education  teachers  serving  several  schools. 

(2)  Any  other  method  of  using  bilingual  individuals  (including  student  or 
parental  tutors)  or  providing  bilingual  instruction  (including  the  use  of  bilingual 
tapes  and  materials),  if  the  method  is  offered  in  good  faith  and  is  monitored  by 
the  recipient  to  ensure  that  it  is,  within  the  constraints  imposed  by  the 
location  or  number  of  students,  as  effective  as  possible  in  serving  these 
students. 


1/ 

-  A  discussion  of  these  alternative  requirements  appears  in  the 
Supplementary  Information  section  in  the  preamble  of  this  document. 
Readers  should  note  that  only  one  provision  will  appear  in  the  final 
regulations. 
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(b)  A  recipient  adopting  a  modified  program  must  ~ 

(1)  Develop  a  detailed  written  plan  describing  the  steps  it  will  take  to 
provide  services  to  students  receiving  a  modified  program; 

(2)  Document  efforts  to  meet  the  objectives  of  the  plan;  and 

(3)  Review  its  efforts  at  least  annually,  and  modify  the  plan  to  improve 
upon  the  program  provided  to  these  students  as  necessary. 

(42  U.S.C.  2000d  et  seq.) 

1 100.41  When  may  a  recipient  stop  providing  services  to  individual  students? 

(a)  Bilingual  instruction.  A  recipient  may  stop  providing  the  bilingual 
instruction  described  in  1&  100.39(c)  or  100.40  to  a  student  who  meets  any  of 
the  following  criteria: 

(1)  The  student  is  no  longer  limited-English-proficient. 

(2)  The  student  has  received  the  services  for  two  years  and  the  student  — 

(i)  Is  no  longer  entitled  to  bilingual  instruction  by  virtue  of  relative 
language  proficiency;  or 

(ii)  Scores  at  or  above  the  thirtieth  percentile  using  an  assessment 
procedure  to  determine  whether  a  student  is  limited-English-proficient. 
Cross-reference:  See  34  CFR  100.36(bX2) 

(b)  Improving  English  language  skill.  A  recipient  may  stop  providing  the 
assistance  in  improving  English  language  skills  described  in  1  100.39(b)  to  a 
student  who  meets  any  of  the  following  criteria: 

(1)  The  student  is  no  longer  limited-English-proficient. 

(2)  The  student  has  received  the  services  for  two  years  and  the  student  — 

(i)  Is  no  longer  primary-language-superior  or  comparably  limited  in  English 
and  the  primary  language;  or 

(ii)  Scores  at  or  above  the  thirtieth  percentile  using  an  assessment 
procedure  to  determine  whether  a  student  is  limited-English-proficient. 
Cross-reference:  See  34  CFR  100.36(bX2) 

(3)  The  student  has  received  the  services  for  5  years. 

(42  U.S.C.  2000d  et  seq.) 

1  100.42  How  often  must  a  student  receiving  required  services  be  reassessed? 

(a)  Students  receiving  the  bilingual  instruction  described  in  1  100.39(c) 
must  be  reassessed  for  both  limited  English  proficiency  and  relative  language 
proficiency  within  two  years  of  first  receiving  these  services,  and  annually 
thereafter. 
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(b)(1)  To  reassess  a  limited-English-proficient  student  a  recipient  may  use 
an  assessment  procedure  that  was  different  from  the  one  used  to  assess  the 
student  initially. 

(2)  However,  the  reassessment  procedure  must  meet  the  standards 
required  for  initial  assessment  procedures  described  in  s  100.38. 

Cross-reference:  See  34  CFR  100.36,  100.37,  and  100.38. 

(42  U.S.C.  2000d  et  seq.) 

1 100.43  What  must  a  recipient  do  to  avoid  racial  or  ethnic  isolation? 

(a)  Subject  to  the  requirements  in  paragraphs  (b),  (c),  and  (d)  of  this 
section,  the  assignment  of  students  to  classes  or  instructional  groups  in  a 
manner  necessary  to  comply  with  the  provisions  of  this  subpart  is  not  a 
violation  of  Title  VI  of  the  1964  Civil  Rights  Act. 

(b)  Recipients  must  be  able  to  show  that  they  are  using  the  least 
segregative  method  of  meeting  the  requirements  of  this  subpart. 

(c)  Limited-English-proficient  students  may  not  be  assigned  to  separate 
classes  in  art,  music,  physical  education,  or  extra-curricular  activities  nor 
given  separate  locations  or  times  for  meals  and  recess. 

(d)  No  student  having  a  primary  language  other  than  English  may  be 
assigned  to  a  racially  or  ethnically  identifiable  class  for  more  than  one-half  of 
the  student's  regular  school  day  unless  the  recipient  demonstrates  that  no 
other  available,  less  segregative  method  of  instruction  is  effective  for  that 
student.  For  purposes  of  this  subpart,  students'  regular  school  day  refers  to 
the  period  beginning  when  the  students  in  the  same  grade  formally  assemble  to 
begin  regular  instruction  and  ends  when  these  students  are  dismissed  from  such 
instruction. 

(42  U.S.C.  2000d  et  seq.) 

1  100.44  What  are  minimum  staff  requirements? 

(a)  School  districts  must  make  every  reasonable  effort  to  identify,  recruit, 
and  employ  a  sufficient  number  of  qualified  bilingual  education  teachers  to 
provide  eligible  students  with  required  services. 

(1)  A  sufficient  humber  of  qualified  bilingual  education  teachers  is  the 
number  necessary  to  ensure  that  the  pupil-teacher  ratio  in  classrooms  offering 
this  type  of  instruction  will  be  at  least  comparable  (i.e.,  within  two  students 
per  teacher)  to  that  for  the  same  grade  and  for  similar  subjects  taught  in 
English. 

(2)  Employment  of  qualified  bilingual  education  teachers  who  are  not  used 
to  provide  required  services  does  not  satisfy  the  requirements  of  this  section. 

(b)  A  recipient  will  be  in  compliance  with  the  personnel  requirements  of 
this  subpart  even  if  it  has  been  unable  to  obtain  sufficient  numbers  of  qualified 
bilingual  education  teachers  when  all  of  the  following  conditions  are  met: 
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(1)  The  recipient  is  assisting  and  encouraging  its  present  staff  to  become 
qualified. 

(2)  If  the  recipient  is  obtaining  a  qualified  bilingual  education  teacher 
through  the  additional  training  of  an  employee,  the  recipient  can  reasonably 
anticipate  that  the  employee  will  become  qualified  within  5  years  of  the  start 
of  training  if  he  or  she  is  already  a  teacher,  or  within  6  years  if  he  or  she  was 
not  a  teacher  when  training  began. 

(3)  The  recipient  uses  other  bilingual  individuals  to  provide  services  in  the 
interim. 

(4Ki)  The  recipient  develops  a  detailed  written  plan  describing  the  steps  it 
will  take  to  obtain  qualified  bilingual  education  teachers  and  to  provide 
required  services  on  an  emergency  basis. 

(ii)  The  recipient  documents  its  efforts  to  meet  the  objectives  of  its  plan, 
reviews  the  plan  annually,  and  improves  upon  it  whenever  possible. 

(42  U.S.C.  2000d  et  seq.) 

1  100.45  Must  educational  programs  consider  the  cultural  backgrounds  of  , 
eligible  students? 

(a)  Subject  to  paragraph  (b)  of  this  section,  a  recipient's  educational 
programs  and  activities  shall  be  operated  with  respect  for  the  culture  and 
cultural  heritage  of  the  recipient's  limited-English-proficient  students. 

(b)  A  recipient  is  not  required  to  make  any  changes  in  its  educational 
programs  and  activities  unless  they  have  the  effect  of  excluding  students  from 
effective  participation  in  the  recipient's  programs  on  the  basis  of  race  or 
national  origin. 

(42  U.S.C.  2000d  et  seq.) 

1  100.46  Is  a  parent  or  guardian  required  to  permit  his  or  her  child  to 
participate? 

Nothing  in  this  subpart  restricts  the  right  of  a  parent  or  guardian  of  a 
limited-English-proficient  student  to  refuse  placement  in,  or  to  withdraw  the 
student  from,  any  program  to  which  the  student  is  entitled  under  this  subpart. 
(42  U.S.C.  2000d  et  seq.) 

1  100.47  What  are  the  parental  notification  requirements? 

(a)  Recipients  must  accurately,  fully,  and  fairly  inform  parents  or  guard¬ 
ians  within  five  days  of  any  placement  decisions  made  concerning  their  child. 

(b)  A  responsible  school  official  must  inform  parents  or  guardians  of  — 

(1)  The  purpose  and  nature  of  the  services  to  which  their  child  is  entitled; 

(2)  The  reasons  for  their  child's  placement  in  classes  providing  the  service; 


52073 


Federal  Register  /  Vol.  45,  No.  152  /  Tuesday,  August  5, 1980  /  Proposed  Rules 


(3)  Their  right  to  refuse  placement  in,  or  withdraw  the  student  from,  any 
program  to  which  the  student  is  entitled  and  choose  placement  in  an 
educational  program  generally  provided  to  students  who  are  not  limited- 
English-proficient;  and 

(4)  The  educational  consequences  that  could  result  from  failure  to  receive 
this  assistance. 

(c)  The  information  required  under  paragraph  (b)  of  this  section  must  be 
provided  in  a  language  that  the  parent  or  guardian  fully  understands. 

(42  U.S.C.  2000d  et  seq.) 

1  100.48  Can  additional  instruction  be  provided? 

This  subpart  does  not  limit  a  recipient's  right  to  offer  instruction  in  or 
through  a  language  other  than  English  or  to  provide  instruction  in  the 
literature,  history,  or  culture  of  groups  with  a  language  other  than  English. 

(42  U.S.C.  2000d  et  seq.) 

1 100.49  To  what  services  are  limited-English-proficient  handicapped  students 

entitled? 

(a)  Procedures  to  identify,  evaluate,  and  place  limited-English-proficient 
students  who  may  be  handicapped  and  eligible  for  special  education  and 
related  services  must  take  into  account  their  language  characteristics  so  that 
language  background  does  not  affect  the  outcome  of  these  procedures. 

(b)  Where  such  a  student  is  entitled  to  instruction  through  a  language  other 
than  English,  such  instruction  or  appropriate  equivalent  instruction  must  be 
provided. 

(c)  The  procedures  to  identify,  evaluate,  and  place  handicapped  limited- 
English-proficient  students  must  otherwise  adhere  to  the  requirements  of  34 
CFR  104,  Subpart  D,  pertaining  to  nondiscrimination  on  the  basis  of  handicap. 
(42  U.S.C.  2000d  et  seq.) 

1 100.50  When  may  the  Secretary  waive  or  modify  the  requirements  of  this 

subpart?' 

The  Secretary  may  waive  or  modify  the  requirements  of  this  subpart  under 
the  following  circumstances: 

(a)  Enrollment  increase. 

(1)  The  recipient  requests  in  writing  a  waiver  for  a  limited  period  because 
of  a  substantial,  rapid,  unforeseen  increase  in  the  enrollment  of  limited- 
English-proficient  students. 

(2)  The  recipient  submits  a  proposed  for  the  development  of  a  plan  that 
will  show  how  and  when  the  recipient  will  return  to  compliance  with  the 
requirements  of  this  subpart. 
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(3)  The  request  is  accompanied  by  appropriate  evidence  that  documents 
the  recipient's  enrollment  and  inability  to  meet  the  requirements  of  this 
subpart. 

(b)  Pilot  programs. 

(1)  The  recipient  requests  in  writing  a  partial  waiver  of  the  requirements 
of  this  subpart  in  order  to  conduct  a  limited  pilot  program  using  other 
approaches  designed  to  fulfill  thf;  purpose  of  this  subpart.  The  Secretary  may 
approve  programs  that  —  « 

(1)  Are  designed  to  demonstrate  a  more  cost-effective  approach  to  meet¬ 
ing  the  purpose  of  this  subpart; 

(ii)  Are  designed  to  demonstrate  improved  approaches  to  meeting  the 
purpose  of  this  subpart  that  are  capable  of  adaptation  or  adoption  by  other 
recipients;  or 

(iii)  Implement  an  innovative  project  conducted  under  an  approved  grant  or 
contract  with  any  agency  of  the  Federal  Government. 

(2)  The  request  is  accompanied  by  the  following: 

(i)  Evidence  showing  a  substantial  likelihood  that  the  effort  will  be 
effective  in  fulfilling  the  stated  purpose  of  this  subpart. 

(ii)  A  description  of  procedures  that  will  be  used  to  evaluate  the  effective¬ 
ness  of  the  pilot  program.  The  first  evaluation  results  must  be  available 
within  two  years  of  the  date  the  waiver  was  granted. 

(iii)  A  description  of  the  personnel,  program  of  instruction,  tests,  and 
materials  that  will  be  used  in  the  pilot  program. 

(iv)  A  statement  of  the  terms  and  conditions  under  which  the  recipient  will 
discontinue  the  pilot  program. 

(v)  Should  the  program  prove  successful,  a  plan  for  expansion  of  the 
program  and,  if  the  recipient  chooses,  a  plan  for  replication  of  the  program. 

(vi)  Evidence  that  the  recipient  is  in  compliance  with  the  requirements  of 
this  subpart. 

(c)  Existing  Alternative  Programs. 

(1)  The  recipient  requests  in  writing  a  waiver  of  personnel  and  services 
requirements  of  this  subpart  in  order  to  operate  an  alternative  program 
designed  to  meet  the  purpose  of  this  subpart. 

(2)  The  program  for  which  a  waiver  is  sought  was  in  existence  during  the 
school  year  prior  to  the  year  in  which  these  regulations  became  effective. 
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(3)  The  request  is  accompanied  by  evidence  comparing  students  who  have 
received  assistance  under  the  existing  program  with  otherwise  comparable 
students  who  are  not  entitled  to  bilingual  instruction  under  this  subpart  and 
are  enrolled  in  the  same  grade.  The  comparison  group  may  be  either  local, 
statewide,  or  national  and  must  show  similar  results  on  the  following  factors: 

(i)  Achievement  in  reading  and  mathematics. 

(ii)  School  dropout  rate. 

(iii)  School  attendance  rate. 

(iv)  Average  age  in  each  grade. 

(4)  The  recipient  provides  information  about  school  matters  to  parents  in  a 
language  the  parents  understand. 

(5)  The  recipient  describes  the  personnel,  program  of  instruction,  tests, 
and  materials  specifically  used  in  the  program. 

(6)  The  recipient  agrees  to  reevaluate  its  program  every  two  years  and  to 
discontinue  the  program  if  the  results  of  the  evaluation  show  that  the  program 
is  no  longer  achieving  the  results  described  in  paragraph  (cX3)  of  this  section. 
(42  U.S.C.  2000d  et  seq.) 

1 100.51  What  action  is  required  to  remedy  a  violation  of  the  requirements  of 
this  subpart? 

(a)  When  a  recipient  is  found  to  have  violated  the  provisions  of  this 
subpart,  the  recipient  must  take  such  remedial  action  as  the  Secretary  may 
require  to  correct  the  violation  and  to  overcome  its  effects. 

(b)  If  another  recipient  exercises  control  over  the  noncomplying  recipient, 
both  recipients  may  be  required  to  take  action  to  correct  the  violation  and  to 
overcome  its  effects. 

(c)  A  recipient  who  has  violated  the  provisions  of  this  subpart  must  submit 
a  plan,  describing  in  detail  how  the  recipient  will  eliminate  the  violation  and 
overcome  the  effects  of  the  violation  on  its  students.  This  may  include 
remedial  instruction  in  the  required  subjects  in  which  a  student  has  been 
denied  the  services  required  by  this  subpart. 

(1)  Plans  may  be  amended  at  any  time  with  the  mutual  consent  of  the 
Secretary  or  his  or  her  designee  and  the  recipient. 

(2)  Failure  to  comply  with  the  terms  and  conditions  of  this  plan  constitutes 
a  violation  of  Title  VI  of  the  1964  Civil  Rights  Act. 

(42  U.S.C.  2000d  et  seq.) 


52076  Federal  Register  /  Vol.  45,  No.  152  /  Tuesday,  August  5,  1980  /  Proposed  Rules 


1 100.52  What  records  must  a  recipient  keep? 

(a)  Each  recipient  shall  maintain  adequate  records  to  establish  that  it  is  in 
compliance  with  this  subpart. 

(b)  The  records  shall  show  the  following: 

(1)  The  number,  grade  level,  and  relative  language  proficiency  of  limited- 
English-proficient  students  in  each  school. 

(2)  A  summary  description  of  the  programs  being  offered  these  students. 

(3)  The  number  of  qualified  bilingual  education  teachers  and  the  number  of 
other  bilingual  individuals  by  language  in  each  school  who  are  providing 
required  bilingual  instruction. 

(4)  The  number  of  qualified  bilingual  education  teachers,  by  language, 
necessary  to  provide  required  bilingual  instruction. 

(5)  Representative  samples  of  information  sent  to  parents  or  guardians  in  a 
language  other  than  English  . 

(6)  A  record  of  assessment  procedures  and  results  or  other  documentation 
to  show  that  the  assessment  procedures  being  used  to  determine  eligibility  for 
services  meet  the  requirements  of  this  subpart. 

(42  U.S.C.  2000d  et  seq.) 

1  100.53  What  requirements  apply  to  recipients  using  other  languages  for 
instruction? 

(a)  The  provisions  of  this  subpart  shall  apply  to  recipients  whose  primary 
language  of  instruction  is  not  English. 

(b)  In  the  case  of  recipients  of  this  type,  the  language  the  recipient 
ordinarily  uses  to  provide  instruction  shall  be  deemed  substituted  for  "English" 
wherever  this  word  is  used  in  this  subpart. 

(42  U.S.C.  2Q00d  et  seq.) 
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